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RULI NG ON PETI TI ON TO RE- OPEN HEARI NG
UNI TED STATES COAST GUARD
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John L. PATTON

This petition has been taken in accordance wth 46 U S.C
87701 and 46 C.F.R Part 5, Subpart I.

By his order dated 10 June 1988, an Adm nistrative Law Judge
of the United States Coast Guard at Phil adel phia, Pennsylvani a,
suspended Appellant's |icense and docunent for a period of three
months, remtted on six nonths probation upon finding proved the
charge of m sconduct. The specification supporting the charge of
m sconduct alleged that Appellant, while serving under the
authority of his above-captioned |icense and docunent, aboard the
T/V CHEM CAL PI ONEER, did, on 3 Decenber 1987, wrongfully direct
and control said vessel, which was engaged in a coastw se voyage.
Subsequent to the Adm nistrative Law Judge's Decision and O der
the Appellant filed a notice of appeal on 21 July 1988. Subsequent
to the hearing, Appellant received evidence fromthe U S. Coast
Guard (a copy of correspondence from Chi ef, Regional Exam nation
Center, Marine Safety Ofice, Baltinore, MD., on the subject of
docki ng masters and pil otage requirenents) which was not avail able
at the tine of the hearing. Consequently, on 23 Novenber 1988,
Appel lant filed a petition to reopen the hearing on the basis of
t he new y di scovered evidence, pursuant to 46 CF. R 85.603. This
was supplenmented by a letter dated 20 January 1989.

Appearance: Tinothy D. Persons, Esq., Krusen Evans & Byrne,
Suite 1100, Curtis Center, |ndependence Square West, Sixth & Wal nut
Streets, Phil adel phia, PA 19106, (215) 923-4400.

FI NDI NGS OF FACT

Appel I ant was the hol der of a Merchant Mariner's License No.
587363 and a Merchant Mariner's Docunent No. 130-36-8409 D1 on 3
Decenber 1987. Appel lant's license authorized him to serve as
Chief Mate of Steamor Mtor Vessels of any gross tons upon Cceans;
Radar Cbserver (unlimted); First Cass Pilot of Steam or WMt or
Vessel s of any gross tons, upon Lake Ontario as far East as Cape
Vi ncent. On 3 Decenber 1987, Appel | ant served aboard the T/V
CHEM CAL PI ONEER, as the undocking master as the vessel was noved
from her berth at the Sun G| Conpany Dock, Marcus Hook, PA., to



the stream of the Del aware River where he was relieved by a river
pi |l ot. In his capacity as undocking master, the Appellant gave
orders to the vessel's helm engine, and assisting tugs.

BASES OF APPEAL

The Appellant, in his Petition to Reopen the Hearing, dated 23
Novenber 1988, asserts that:

The hearing shoul d be reopened because the Appell ant obtai ned
new y discovered evidence subsequent to the hearing relevant to
sem nal issues, such evidence denonstrating an inconsistent and
unfair application of pilotage statute and policy to Appell ant.

CPI NI ON
I

Appel | ant argues that pursuant to the provisions of 46 C F. R
85.601, et seq., the hearing nust be reopened in order to consider
"newl y di scovered evidence" consisting of official correspondence
fromthe U S. Coast Guard Marine Safety O ficer, Baltinore, MD
Appel  ant urges that his evidence reflects that docking masters do
not require a Federal pilot |license and that a docking master's
experience is not considered germane to pilot |icensing
requi rements. Appellant contends that this evidence is relevant in
denonstrating the inequitable application of statute and policy by
the Coast CGuard relating to docking pilots. Appel I ant further
asserts that two previous simlar cases considered by the sane
Adm ni strative Law Judge were di sm ssed upon receipt of the sane
evi dence obtai ned by Appellant.

The Investigating Oficer urges that the petition to reopen
the hearing should not be granted because the newy discovered
evidence is not relevant or determnative in the instant case. The
| nvestigating Oficer stated in page 1 of the GOVERNMVENT' S RESPONSE
| N OPPOSI TI ON TO RESPONDENT' S PETI TI ON TO REOPEN THE HEARI NG t hat :

1. The Decision in the Patton case was based on the
cl ear and unanbi guous | anguage expressed in 46 USC 8502.
The alleged confusion in Coast QGuard policy played no
part in the decision, and therefore, the new evidence
could not affect the outconme of this hearing.

2. The new evidence does not establish a Coast Guard
policy but only addresses the particular facts of a
license application filed by [a |license applicant in an
unrel at ed case].

The Investigating Oficer asserted further that the new evidence
woul d have had no bearing on the outcone of the case.



| concur with the Appellant there is sufficient reason to
reopen the hearing based on the evidence discovered subsequent to
t he hearing.

The deci sion of whether to reopen the hearing is guided by the
provisions of 46 CF. R Part 5, Subpart | and the test in Appeal

Decision 2357 (GEESE). That test requires a show ng that:

a. The evidence was not known at the tine of the hearing,
and could not have been known through use of due diligence; and,

b. The evidence would probably produce a result nore
favorabl e to the Appellant.

The Appellant has net both of these tests. The Appell ant has
denonstrated that obviously the correspondence was not avail abl e at
the tinme of the hearing. The date of the correspondence in issue
(3 Novenber 1988) post-dates the hearing by alnobst 9 nonths. It
sinply was not in existence at the tine f the hearing which was
held on 8 March 1988. Additionally, the Appellant has denonstrated
that this evidence would probably result in a nore favorable
decision. 1In the tw factually simlar cases decided concurrently
on 5 January 1989 (U.S. v. License No. 006342, issued to DEAN BRUCH
and License No. 584859, issued to JAMES RAY MOTIGUE) the sane
Adm ni strative Law Judge di sm ssed the charges and specifications
based on the sanme evidence cited by the Appellant in the instant
case. The Adm nistrative Law Judge, in that case, stated:

[InN] the very least the coments of the Chief of the
Regi onal Exam nation Center woul d appear to support the
respondent's clains that the maritime industry has not
been provided with a cohesive Coast Guard w de policy
regarding the licensing of docking nmasters...The state of
| aw today is marked by confusion which urgently demands
clarification.

Adm ni strative Law Judge Decision & Order dated 5 January 1989 in
the case of US. v. Licenses issued to DEAN BRUCH and JAMES RAY
MOTI GUE, supra, pp. 18-21

Based on the foregoing, it is clear that the evidence had a
direct, beneficial inpact on a factually simlar case heard before
the same Administrative Law Judge, and in all probability would
have a simlar inpact on the instant case. Accordingly, the
petition for a rehearing nust be granted.

CONCLUSI ON
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The evi dence di scovered by Appel | ant subsequent to the hearing
was not in existence at the time of the hearing and is of
significant relevance and inportance to favorably affect the
out cone of the case.

ORDER

Appellant's petition to reopen the hearing is GRANTED. The
Adm ni strative Law Judge is directed to WTHDRAW the original
deci sion and render a new deci sion based upon the record of the
original hearing and any new or additional evidence received.

CLYDE L. LUSK, JR
Vice Admral, U S. Coast @uard
Vi ce Commmuandant

Si gned at Washington, D.C. this 17th day of July, 1989.



